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Preface

The development of a nonpartisan plan for selecting judges is among the
American Judicature Society’s chief accomplishments. As a result of AJS activity
in the last six decades, three-fifths of the states use a merit plan to select some
or all of their judges. A key component of any merit plan is a nominating com-
mission composed of both lawyers and nonlawyers. Traditionally, commission
members come from various walks of life and begin their terms knowing little
about their new duties and responsibilities. Often, commissioners have to learn
as they go.

To provide much-needed orientation and guidance, AJS in 1984 first published
the Handbook for Judicial Nominating Commissioners and its educational coun-
terpart, the Institute for Judicial Nominating Commissioners, which was a pro-
gram of slides based on the chapters in the handbook.

Since publication of the first Handbook in 1984, commissions have refined their
procedural rules and, in some instances, state or local jurisdictions have pub-
lished their own handbooks for commissioners. In addition, some national devel-
opments, such as passage of the Americans with Disabilities Act, increased con-
cern about applicants’ privacy and commissions’ confidentiality procedures, the
changing role of the trial judge, newer interviewing techniques, and the ever-
present importance of ethical conduct by commissioners have indicated the need
for an updated edition of the Handbook for Judicial Nominating Commissioners.

AJS began the update process by gathering an advisory committee of experts in
the commission process, including commission chairs and staff. Committee
members met first in Chicago for a full-day meeting. At that time, they recom-
mended the following major changes to the Handbook:

« Update the commission ethics chapter and move it from the back to the front
of the book to underline the importance of ethical conduct by commissioners;

» Pull together scattered references and expand the discussion of privacy and
confidentiality issues in a new and separate chapter; and

« Offer additional information about the Americans with Disabilities Act and its
implications for judicial nominating commissions.

The advisory committee also recommended we gather information about current
nominating commission practices by surveying commission representatives
about how they address health issues, whether they have written procedural and
ethics rules, whether they use waivers to gather background information, the
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extent of commission concerns about privacy and confidentiality and whether
those issues were addressed in the commission’s procedural rules or governing
provisions, and the kind of staff support available to commissions. As part of the
survey, we also asked for copies of commissions’ procedural and ethics rules and
their applicant questionnaire.

About two-thirds of the surveyed commissions responded, and generously so—
not only answering the questions and sending the requested materials, but also
enclosing copies of handbooks they had developed for their commissioners.
Drawing on this wealth of information, conducting some new research into mod-
ern business interviewing methods, and enlisting the research and writing assis-
tance of law students to produce new chapters on ethics, privacy and confiden-
tiality, and the Americans with Disabilities Act, we have produced this second
edition of the Handbook.

Here is some of the new information you will find in the Handbook for Judicial
Nominating Commissioners, 2nd Edition:

» Chapter 1, a rewritten chapter on ethics, which strongly emphasizes the link
between the highest standards of commissioner conduct and the public’s trust
and confidence in the merit process, and offers specific examples of how com-
missions seek to ensure that all members avoid the actuality and appearance
of impropriety;

« Chapter 2, a new chapter on privacy and confidentiality that explores legal and
practical issues pertinent to commission activity and cites actual practice by
nominating commissions;

» Chapter 3, The Organizational Meeting, revised somewhat to describe the pur-
pose and logistics of an organizational meeting, but with all-new materials in
the appendix, including a sample applicant questionnaire, a sample instruction-
al page to accompany the questionnaire, and sample certifications or waivers
from three jurisdictions;

* Chapter 4, Notice of Vacancy and Recruitment, with suggestions for using elec-
tronic means to disseminate the notice of the vacancy;

» Chapter 5, Evaluative Criteria, with modifications to the 1984 edition’s Suitable
Age and Good Health criteria and, among other things, expansion of the
Professional Skills criterion beyond litigation experience to other relevant and
transferable knowledge and skills. The appendix includes an essay titled “The
ADA and Judicial Nominating Commissions,” which gives an overview of the



ADA, discusses some recent case law affecting commissions, and urges com-
missioners to stay abreast of developments in this fluid area of the law;

» Chapter 6, Screening and Investigation, includes a new section titled “Going
Beyond Reference Checks,” and new appendix materials that include standard-
ized reference inquiry forms used in Nebraska and attorney survey question-
naires used in Alaska and Idaho;

» Chapter 7, Interviewing the Candidates, which has been significantly rewritten
to discuss in detail four categories of interview questions, examples of ques-
tions used by selected commissions, and, in the appendix, the Idaho Interview
Guidelines, which address proper and improper questions; and

* Chapter 8, Voting and Submitting Names of Nominees, which describes several
less effective voting methods and the preferred successive-majority voting pro-
cedure; the appendix includes sample voting rules from three jurisdictions.

Since 1984 we have observed an increasing sophistication in the procedures
nominating commissions use, and have made a concerted effort to share this
experience in the revised Handbook. When it is time to produce a third edition,
we expect that commissions will have further standardized and professionalized
their practices.
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Introduction

The America Judicature Society, founded in 1913, has since its inception been
dedicated to the effective administration of justice. A national, nonpartisan, non-
profit organization, the Society has long sought to help states develop strong and
viable judiciaries. In fact, AJS has provided technical assistance and sponsored or
cosponsored educational programs in all 50 states. One of its most important
projects has been the development and advocacy of judicial merit selection.

Judicial merit selection plans generally have three basic components: a nominat-
ing commission composed of both lawyers and nonlawyers; appointment of
judges by the governor; and judicial retention in office either by vote of the elec-
torate or by commission review and reappointment. Work to implement the merit
plan in state courts began in the early 1900s, but it was not until 1940 that one
state—Missouri—pioneered its adoption. Missouri stood alone until the 1950s,
when three additional states, Alabama, Alaska and Hawaii, adopted similar plans
for their courts. Colorado, Idaho, Indiana, lowa, Nebraska, Oklahoma, Utah, and
Vermont adopted their merit plans in the 1960s. In the 1970s and 1980s, Arizona,
Connecticut, Delaware, DC, Florida, Georgia, Kansas, Kentucky, Maryland,
Massachusetts, Minnesota, Montana, Nevada, New Mexico, New York, North
Dakota, South Dakota, Tennessee, Wisconsin and Wyoming all established plans
for some of all of their judges. In 1994, Rhode Island enacted a plan.

In addition, during the 1970s, 1980s and 1990s many states refined or expanded
their plans. For example, in 1972 Kansas initiated its merit plan with the Supreme
Court, and added the Court of Appeals and optional participation by the district
courts in 1975.

The key to the essential functioning of this method of judicial selection is the
nominating commission. Traditionally the commissions have had a diverse mem-
bership. Members have included teachers, members of the clergy, doctors, busi-
ness men and women, farmers, lawyers, judges and other citizens active in the
community.

The responsibility of selecting the best-qualified judicial nominees falls upon
individuals who are generally unprepared for such a task. Any plan that has as its
goal the selection of the most qualified candidates for judicial office will neces-
sarily depend on the integrity, sincerity, and preparedness of the hard-working
and unpaid volunteers who undertake this responsibility. A number of states—
Colorado, Idaho, Nebraska and Utah, for example, have developed handbooks to
help their commissioners understand their responsibilities and complete their
tasks.



The purpose of the AJS Handbook for Judicial Nominating Commissioners is to
supplement the guidance provided in local jurisdictions by synthesizing informa-
tion about commission practices and procedures across the country, and organiz-
ing and presenting it in a manner that will take commissioners step by step
through the nominating commission process. AJS also offers an accompanying
educational program, the Institute for Judicial Nominating Commissioners, which
helps commissioners process the information in the Handbook and apply it to
their own needs and practices. The Society is pleased to offer these resources to
commissions nationwide.
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Chapter 1

Commission Ethics

The judicial nominating com-
mission is the cornerstone in
the merit selection of judges.’
The effectiveness of a merit
plan is dependent upon the
successful functioning of the
judicial nominating commis-
sion as these commissioners
ultimately decide which can-
didates are qualified to hold
judicial office. Likewise,
maintaining public trust in
the judicial nominating
process is crucial in a merit
selection system. To accom-
plish this, commissioners
must avoid impropriety and
the appearance of impropri-
ety at all stages of the selec-
tion process.
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To ensure that those who select judicial candidates are representative of the
community, commissions include both lawyer and nonlawyer members.
Nonlawyer members may have a special sense of community needs and there-
fore be particularly valuable as commission members, while the attorney mem-
bers can bring a deeper understanding of legal competence and insights into
whether applicants possess the appropriate temperament to be a judge.

Ethics is used here as a broad term encompassing propriety and responsibility. A
responsible commission must be prepared and must value each of its members.

Throughout this chapter it will be assumed that each commissioner has actively

reviewed all relevant materials necessary for meaningful participation in recruit-

ing, evaluating, investigating, interviewing and voting on the candidates. Without
preparation by every commissioner, the quality of the entire commission’s work

will be significantly impaired.

This chapter offers an overview of some formal ethics provisions used by com-
missions, as well as common ethical dilemmas nominating commissioners face,
and how different commissions deal with them.The commission’s work, and its
credibility and legitimacy in the eyes of the public, are grounded in the ethical
behavior of all its members. In each of Chapters 3-8, which track the procedural
steps in the nominating process, we have included a comment on the ethical
considerations pertinent to that particular step.

Formal Provisions

The American Judicature Society encourages the adoption of a formal ethics pro-
vision. A formal ethics provision emphasizes the importance of ethical behavior,
establishes minimum standards for commissioner behavior, provides aspirational
goals for commissioners, and promotes public trust by emphasizing propriety
and the appearance of propriety in all the commission’s activities. Such a provi-
sion also gives consistent and explicit guidance over time as commissioners’
terms expire and new members join.

A number of states have adopted formal ethics provisions as guidelines for com-
missioner conduct. Titles of these various provisions include: “Ethical
Considerations,?” “Code of Conduct for Commission Members,*” and “Ethical
Responsibilities*” Although the majority of jurisdictions have not adopted a for-
mal ethics provision, most commissions include some form of ethical guidance
in their judicial nominating commission rules, legislative enactments, executive
orders, constitutions, or supreme court rules.

Chapter 1| Commission Ethics American Judicature Society



“Section VII, Ethical Responsibilities,” from the Rhode Island Uniform Rules of
Procedure for the Judicial Nominating Commission, is reproduced below as an
example of a formal ethics provision:

Judicial Nominating Commissioners hold positions of public trust. Public confi-
dence in Commission members and the composition of the Commission itself is
paramount. Any factors which might erode such public confidence, or be perceived
to do so, shall be avoided. No Commissioner shall conduct himself in a manner
which reflects discredit upon the judicial selection process. Consideration of the
applicants shall be made impartially, discreetly, and objectively.

A Commissioner shall disclose to other Commissioners all personal and business
relationships with an applicant for judicial vacancy that may directly or indirectly
influence the Commissioner’s decision. If a substantial conflict of interest is appar-
ent, the Commissioner shall disqualify himself from voting on further consideration
of any affected applicant.

The Commission shall not rank nominees or otherwise disclose a preference of the
Commission.

Each Commissioner shall read and maintain a working knowledge of these Rules.

Oaths of Office

Another means of formally regulating and emphasizing the importance of the
conduct of judicial nominating commissioners is to require an oath of office.
Several states require commissioners to take an oath of office upon the com-
mencement of their duties.®* One example of a judicial nominating commissioner
oath follows:

| do solemnly swear (or affirm) that | will faithfully discharge my duties as a mem-
ber of the Judicial Nominating Commission for the Court, that | will
neither accept nor receive, directly or indirectly, any money or other valuable thing
or any promise of office or assistance from any corporation, company, or person,
for any vote or influence | may give or withhold in connection with the nomination
of any person to a judicial vacancy; that | will, as necessary or expedient, encour-
age qualified candidates to accept judicial office or nomination for judicial office,
and that | will vote to nominate to judicial vacancies only candidates | believe are
sufficiently qualified for judicial office.®

Conflict of Interest

Throughout the entire nominating process, the most common and challenging
ethical dilemma occurs when a conflict exists between a commissioner’s person-
al interest and the commissioner’s responsibility to remain fair and impartial.

Handbook for Judicial Nominating Commissioners Chapter 1| Commission Ethics



Conflict of interest situations arise when commissioners and applicants maintain
a relationship outside the nominating process, and this relationship could give
even the appearance of partiality, bias or impropriety. To maintain public trust,
such outside relationships between commissioners and applicants must be dis-
closed and addressed early in the process.

Conflicts of interest can occur at several stages of commission activities and exist
in a variety of forms. Before problems arise, it is crucial for commissioners to
recognize the potential pitfalls and institute procedures and solutions to manage
the situation. Therefore, the American Judicature Society encourages commis-
sions to incorporate conflict of interest provisions in their rules, guidelines, or
handbooks to specify under which conditions commissioners shall or may dis-
close certain information they have about, or a relationship they may have with,
an applicant, and the circumstances under which they will be disqualified from
participating in all or part of the nominating process.

Conflicts of interest most commonly arise in three areas:

* In personal, business, or professional relationships with an applicant;

* In political party affiliations; and

 When a commissioner or former commissioner applies for a judgeship.

A conflict of interest dilemma most frequently arises when a commissioner has a
personal, business, or professional relationship with an applicant. Commissions
must determine which relationships cause a conflict of interest, who decides
when a relationship will impede the commissioner’s ability to remain impartial
and fair, and what happens when it is found that a conflict exists. These issues
should be discussed and settled during the organizational meeting, as each com-
missioner should exercise due diligence in becoming aware of conflicts of inter-
est and understand the procedures for addressing potential conflicts before work
begins to fill a vacancy.

Furthermore, each judicial nominating commission should adopt a commission-
er-disqualification policy tailored to the composition of the commission and the
unigueness of the community it serves. As each commissioner serving in a small-
er community may have some relationship with every applicant, those commis-
sions should discuss conflict of interest problems thoroughly to determine which
specific relationships cause concern. On the other hand, commissioners serving
in a larger community may address conflicts of interest differently because every
commissioner will not know every applicant.

A conflict of interest exists between the commissioner’s duty to the fairness of

Chapter 1| Commission Ethics American Judicature Society



the nominating process and the commissioner’s relationship with an applicant
when any relationship may influence or appear to influence a commissioner’s fair
and impartial decision based solely on the applicant’s merits. There are several
types of relationships that potentially create a conflict of interest dilemma.
Commissions often differentiate between personal relationships and business or
professional relationships.

Personal relationships. Certain personal relationships cause an inherent con-
flict of interest. Commission provisions vary in the degree this relationship is
defined. While some provisions simply state that any personal relationship caus-
es a conflict of interest,” other provisions explain that any relationship by blood,
marriage, or family within the third degree of consanguinity?® inherently causes a
conflict.” One commission provision includes any relationship where the commis-
sioner shared a residence with the applicant during the previous five years.”

When a personal relationship exists that inherently causes a conflict of interest,
most commissions require, and the American Judicature Society encourages, a
strict disqualification rule preventing the affected commissioner from interview-
ing, deliberating, and voting on the applicant. To enhance public trust and avoid
any hint of impropriety, the commission should make this disqualification rule
(and indeed all its operating rules) available to applicants, the media and the
public.

Business or professional relationships. In addition, certain business or pro-
fessional relationships potentially create a conflict of interest for commissioners.
The degree of specificity appropriate for a particular commission may depend on
the characteristics of the community it serves. For instance, lawyers serving on
commissions in smaller communities could have some business or professional
relationship with almost every applicant. The commission would be ineffective if
every commissioner needed to be recused because of a potential conflict. On the
other hand, lawyers serving on commissions in larger communities may be unfa-
miliar with most applicants and may have to recuse themselves in only a few sit-
uations.

Some commission provisions include a general definition of a business or pro-
fessional relationship, whereas other provisions specifically include law partners,
associates, employers, employees or other co-workers.” Alternatively, several
provisions include any relationship where the commissioner has a substantial
and direct pecuniary or monetary interest associated with the applicant.”? When
these types of conflicts arise, most commissions oblige the commissioner to dis-
close any potential conflict. Other commissions require a majority of the commis-
sion to determine if the conflict will unduly influence the commissioner’s ultimate
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decision.”™ One nominating commission allows any commissioner to challenge a
potential conflict between another commissioner and an applicant,™ and another
allows any person to challenge the impartiality of a member.” On the other hand,
one nominating commission directs a commissioner with a potential conflict to
provide a written statement either requesting to be recused, or explaining why
the commissioner can fairly, objectively, and impartially participate in the process
despite the potential conflict.” Many provisions also preclude commissioners
from participating in the nominating process if the applicant is a judge and the
commissioner or any of the commissioner’s clients has a substantive matter
pending before the judge.”

Political party affiliation. A second form of conflict of interest exists when a
commissioner is affiliated with a political organization. Almost all commission
governing provisions prohibit commissioners from holding office in a political
party, forbid commissioner participation in political activities, and bar commis-
sioners from making political contributions while serving on the commission.™
One commission prohibits a commissioner from being registered as a state or
federal lobbyist or executive agent.” Some of these prohibitions may raise First
Amendment issues, and commissions are encouraged to examine their own
state’s constitution and statutes to discern the boundaries of commissioners’ free
speech and association rights. The ultimate goal is to adopt provisions that safe-
guard the appearance and reality of a nonpartisan merit selection process.

Application of a commissioner or former commissioner. A third conflict
arises when a commissioner applies for judicial office while serving as a commis-
sioner or soon thereafter. Several commissions expressly prohibit commissioners
to be considered for judicial office while serving on the commission.?” However,
as commissioners often make ideal candidates for judicial office, many commis-
sioners seek judicial office after their position on the commission has terminated.
Depending on the commission, the amount of time between termination and eli-
gibility to apply varies from six months? to five years.?

In its Model Judicial Selection Provisions, the American Judicature Society rec-
ommends that “No member shall be eligible for appointment to a state judicial
office as long as he or she is a commission member and for [four] [three] years
thereafter....”” However, each commission may need to determine an appropriate
period of ineligibility based on the length of commissioners’ terms of office and
the nature of the jurisdiction the commmission serves. For instance, in a communi-
ty with a small number of attorneys, a shorter time frame may be necessary to
ensure the largest possible pool of applicants. In a community with a larger num-

ber of attorneys, a longer time frame is appropriate.
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Confidentiality*

Throughout the nominating process, commissioners enhance public trust in the
process by informing the public and applicants of commission procedures and
activities, being and appearing to be impartial, and promoting a transparent
nominating process to the greatest extent possible. Although encouraging trans-
parency enhances public trust, ethics requires commissioners to maintain a con-
fidential relationship with the applicants in certain circumstances. Safeguarding
certain documents and processes, like deliberations, encourages more applicants
to seek judicial nomination, and promotes full disclosure by them.

The work of most nominating commissions is strictly confidential. As a general
practice amongst commissions, results of investigations, deliberations, files, min-
utes, voting and records of the commission are kept confidential, including any
internal or external communication regarding the qualifications of an applicant.
Currently, most commissions prohibit disclosure of the commission
proceedings.” Only one state expressly maintains that all proceedings of the
commission and its documents shall be open to the public except when, by a
majority vote of the commission, the commission declares that the demand of
individual privacy clearly exceeds the merits of public disclosure.®

Releasing the names of applicants also raises several confidentiality problems for
commissions. Although revealing the identity of the applicants may enhance
transparency of the nominating process, many attorneys would not consider
applying for a judgeship if the commission released their names. Most commis-
sions forbid the release of the identity of the applicants throughout the entire
nominating process.” For practical purposes, several commissions explicitly
allow commissioners to reveal the identity of the applicant when seeking infor-
mation about the applicant’s qualifications during the investigative process,”® or
to convene a public hearing on applicants’ qualifications.” A very few commis-
sions allow commissioners to disclose the identity of the applicants to the
appointing authority during the nominating process.*®* However, most commis-
sions stipulate that the names of the applicants remain strictly confidential.*

The situation changes when the list of nominees is submitted to the appointing
authority. At this point, most release the nominees’ names to the public.?? In its
Model Judicial Selection Provisions, the American Judicature Society recom-
mends that “the governor shall make the names public and public comment
should be encouraged.’*

Handbook for Judicial Nominating Commissioners Chapter 1| Commission Ethics
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Communication Policies

The American Judicature Society encourages commissions to consider in
advance how they will deal with certain kinds of ex parte communications. These
contacts may occur with applicants, with other commissioners outside commis-
sion meetings, and with persons or organizations outside the commission who
may be lobbying on behalf of or against particular applicants.

With applicants. Some ex parte communications between commissioners and
applicants could be problematic. Commissioners should not discuss with individ-
ual applicants matters such as who else has applied (this applies in jurisdictions
where the names of applicants are confidential), and what are the inquiring appli-
cant’s chances of being nominated. If necessary, commissioners may supply pro-
cedural information such as application deadlines, when interviews will be sched-
uled, and the like. However, commissioners should discuss ways to reduce or
eliminate the need for this kind of ex parte communication, such as including
procedural and timeline information in the application packet. If such support is
available, the application materials should name a commission staff person as
the contact for any subsequent questions. If a staff person is not available, the
commission may want to designate one of their members, perhaps the chair, as
the sole contact person.

Between or among commissioners outside commission meetings. Except
for exchanging procedural information, such as a change in the interview sched-
ule, for example, communications between or among individual commissioners
outside commission meetings regarding specific applicants should be prohibited.
Several states do prohibit such ex-parte communications.* It will undermine the
integrity of the process and the public’s trust in the commission if it appears that
some commissioners are operating in blocs to push or block certain applicants.
All concerns about or support of an applicant must be discussed only with the
full commission during meetings.

Disclosing information from external sources. All communications received
by a commissioner from any external source (person or organization) regarding
the qualifications or potential nomination of any applicant must be disclosed to
all other commissioners, as is required in a number of jurisdictions.*® Copies of
written communications may be provided to all commissioners, or should at
least be summarized orally for the full commission if the source requests
anonymity and the information appears to be credible. The commissioners also
should decide how they will handle communications about applicants from
anonymous sources. The key point is to disclose and discuss these communica-
tions with all other commissioners.
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Post-Nomination Communications

With the appointing authority. After a commission decides on the final nomi-
nees to submit to the appointing authority, several ethical dilemmas may arise.
Foremost, commissioners may not advocate for or against any particular nomi-
nee. Therefore, no attempt should be made to rank the nominees or otherwise
disclose a preference of the commission. The American Judicature Society rec-
ommends that the nominees’ names be listed alphabetically when given to the
appointing authority.* In practice, most commissions do list the nominees alpha-
betically when transmitting the names to the appointing authority.”’” To emphasize
this, one commission sends the list on a form that states, “We have listed the
names of the nominees in alphabetical order; and there is no significance in the
order in which the names are listed.”*®

Along with the list of nominees, some commissions also send the commission’s
investigative files to the appointing authority’s office.* Individual commissions
must determine what information, if any, should accompany the list of nominees
submitted to the appointing authority. Ethical problems may arise should the
commission wish to pass on confidential information. If applicants have been
informed ahead of time that such information will be available to the appointing
authority and the confidential information remains confidential in its new hands,
many problems can be avoided.

Currently, some commissions forward the entire applicant’s file to the appointing
authority including all information gathered during the nominating process.”
Other commissions only forward limited information to the appointing authority
such as the applicant’s questionnaire.”” As advocacy for any nominee is improper,
commissions should determine what information will assist the appointing
authority in its investigation process, but will not advocate for or against any
nominee. Commissioners should transmit the same type of information for every
nominee.

Although most of the commissioners’ duties terminate when the list of nominees
is sent to the appointing authority, several ethical dilemmas may arise after the
commission transmits the list of nominees. When the commission receives infor-
mation about a nominee after deliberations have adjourned, commissions may
decide to forward the information to the appointing authority with a memoran-
dum explaining that the information was submitted after the commission deliber-
ated and the applicant was neither questioned nor had an opportunity to respond
to the information. Other than this type of limited communication, commission-
ers should not attempt to influence the appointing authority’s decision in any
way.
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If the appointing authority wishes to contact any commissioner, several commis-
sions permit commissioners to answer specific questions about each nominee.
However, this communication can raise several ethical issues. A key point for
commissioners to keep in mind in this situation is that they represent the public
in the judicial selection process; they are not agents or representatives of the
individuals (e.g., governor, chief justice, legislative leader) or organizations (e.g.,
bar associations) that appointed or elected them.

Because commissioners have a duty to safeguard their independence as mem-
bers of a public body, and to refrain from advocating for or against any nominee,
they need to establish clear policies for responding to questions by the appoint-
ing authority, such as who will respond and what limits they will place on post-
nomination communication. Commissions may wish to consider the following
when setting policies:

» Establishing uniform responses when the appointing authority or his or her
staff contacts a commissioner.

» Adopting rules prohibiting commissioners from initiating post-nomination con-
tact with the appointing authority and communicating to the appointing
authority their individual preference for the position, even if the appointing
authority explicitly asks for it.

» Specifying how to assist the appointing authority in its investigation, if asked
to do so, without advocating for or against any nominee.

The commissioners may designate the chair as their spokesperson, or a subcom-
mittee of the commission, or the entire commission.

With applicants not nominated. Sometimes these individuals may wish to
communicate with commissioners to discuss the nominating process.® If the
applicant seeks advice on whether to apply for future vacancies, the commission-
ers should be aware that the commissions encourage and welcome as many
qualified applicants as possible for every judicial vacancy. The larger the pool of
applicants, the more representative it will be of the community. In addition, com-
missioners should respond to the applicant’s inquiries without disclosing the
confidential deliberations or votes of the commission. In addition, a commission-
er should never advise an applicant that it would be futile to reapply or, con-
versely, pledge his or her support if the applicant applies again. Commissioners
should understand that the composition of the commission changes over time,
as do the qualifications of the applicants and the mix of applicants. Therefore, a
current commissioner cannot speak for the entire commission or future commis-
sions.
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Conclusion

As the success of a merit selection system is dependent upon the proper func-
tioning of the judicial nominating commission, the credibility and legitimacy of
the commission will be determined by the ethical behavior of its members.
Discussing the potential ethical challenges that have been raised in this chapter,
and developing responses to them in advance will prepare commissioners to
respond appropriately when they are confronted by ethical dilemmas.

In addition, commissioners have ethical obligations at each stage of the selection
process to keep abreast of commission activities, read all relevant materials, and
attend every commission meeting and applicant interview. By behaving ethically,
impartially and objectively, the commission will enhance the necessary public
trust and confidence in the merit selection process and generate the best-quali-
fied nominees for judicial office.

We are grateful to the researcher and primary author of this chapter, Katherine Borden, who at the time of writing was a
student at Loyola University Chicago School of Law.
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