Proposed Best Practices for Cases
Involving Self-Represented Litigants®

These practices are helpful, and many arerequired, in all cases,
not just those involving self-rearesented litigants.

GENERAL

1. When a litigant appears without an attorney, verify that the litigant under-
stands that he or she is entitled to be represented by an attorney; give
information on pro bono or lawyer referral resources. Explain that self-
representation is difficult, you as judge cannot act as an advocate for either
side, and the other party’s attorney will not provide assistance or advice.

e If an unrepresented litigant appears to be mentally disabled, take
additional steps to involve counsel and other support services.

e  The difficulty of self-representation should be emphasized in cases
that are particularly complex, cases where the stakes are very high,
and jury cases.

e Once it is clear a litigant does not intend to get an attorney, do not
harp on pro se status or make negative comments that suggest pre-
judgment or disapproval.

2. Direct the litigant to the resources available for self-represented litigants.

e Inform a self-represented litigant that he or she has the responsibili-

ty to become familiar with and attempt to comply with the rules of
procedure.

1. The ideas in these best practices are based on the accompanying paper Reaching Out or Overreaching: Judicial
Ethics and the SelfRepresented Litigant;, on the "Proposed Protocol to Be Used by Judicial Officers During Hearings
Involving Pro Se Litigants" from the Pro Se Implementation Committee of the Minnesota Conference of Chief
Judges; on the November 2004 draft of “Judicial Guidelines for Hearings Involving Self-Represented Litigants”
proposed by the Subcommittee on Judicial Guidelines of the Massachusetts Supreme Court Steering Committee
on Self-Represented Litigants;” on "Judicial Techniques for Cases Involving Self-Represented Litigants" by
Rebecca Albrecht, John Greacen, Bonnie Hough, and Richard Zorza, published in the winter 2003 Judges’Journal,
and on "Self-Represented Litigants: Learning from Ten Years of Experience in Family Courts" by John Greacen,
published in the winter 2005 Judges’ Journal.
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10.

11.

e Repeat information regarding resources at every stage in the
process.

Be generous in granting extensions of time to self-represented litigants
(and others) to prepare for a hearing, obtain counsel, or comply with
other requirements as long as the litigant appears to be acting in good
faith, making an effort, and giving notice to the other side.

Ensure that court interpreters are available for all court proceedings
(including settlement discussions) involving self-represented litigants
(and others) who have language barriers.

Give a basic introduction to courtroom protocol, for example, the impor-
tance of timeliness, checking in with the clerk (if that is necessary), who
sits where, directing arguments to you, not other parties or attorneys, ris-
ing when you enter, and other matters you consider important (attire,
gum chewing, reading while court is in session, etc.).

Explain the prohibition on ex parte communications (you cannot talk to
one side without the other side being present and litigants cannot file any
papers with the court that are not served on the other side).

Actively manage and schedule cases involving self-represented litigants.

Insofar as possible, monitor counsel to ensure that a self-represented liti-
gant is not being misled.

A COURTEOUS COURTROOM

Start court on time (required in all cases); if delay is unavoidable, apolo-
gize and offer a brief explanation.

Explain to self-represented litigants that the rude conduct displayed on
television shows like Judge Judy is not acceptable in a real courtroom,
either from them or directed to them.

Treat self-represented litigants with patience, dignity, and courtesy

(required toward all participants in all court proceedings).

e« Do not make comments or use a tone and manner that are rude,
intimidating, harsh, threatening, angry, sarcastic, discouraging, belit-
tling, humiliating, or disdainful.
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12.

13.

14.

15.

16.

17.

e Do not interrupt self-represented litigants unless necessary to con-
trol proceedings or prevent discourtesy.

e Do not engage in protracted dialogues or make off-hand, negative
comments regarding their pro se status.

e Address self-represented litigants with titles comparable to those
used for counsel.

e Avoid over-familiar conduct toward attorneys (for example, using
first names, sharing in-jokes, referring to other proceedings or bar
events, inviting attorneys into chambers, chatting casually before or
after court proceedings).

Require court staff and attorneys to treat self-represented litigants (and
everyone else) with patience, dignity, and courtesy.

Pay attention and act like you are paying attention.

e If you take notes or refer to books or information on a computer
screen during a proceeding, explain what you are doing so the liti-
gants understand that they have your attention.

PLEADINGS

Construe pleadings liberally.

e Look behind the label of a document filed by a self-represented liti-
gant and give effect to the substance, rather than the form or termi-
nology.

e Do not ignore an obvious possible cause of action or defense sug-
gested by the facts alleged in the pleadings even if the litigant does
not expressly refer to that theory.

e  Consider information in other documents filed by a self-represented
litigant.

e Allow amendment freely.

Give a self-represented litigant notice of any substantive defect in a plead-
ing and an opportunity to remedy the defect unless it is absolutely clear

that no adequate amendment is possible.

Read all relevant materials and announce that you have done so before
making a ruling.

Give the rationale for a decision either in writing or orally on the record.
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18.

19.

20.

21.

22.

23.

24.

25.

26.

When announcing a decision or entering an order, do not use legal jar-
gon, abbreviations, acronyms, shorthand, or slang.

If possible, after each court appearance, provide all litigants with clear
written notice of further hearings, referrals, or other obligations.

Ensure that all orders (for example, regarding discovery) clearly explain
the possible consequences of failure to comply.

Follow the principle that cases should be disposed of on the merits, rather
than with strict regard to technical rules of procedure.

Instruct a self-represented litigant how to accomplish a procedural action

he or she is obviously attempting or direct them to resources that will pro-

vide such instructions.

Do not tell a self-represented litigant what tactic to use, but explain
how to accomplish the procedure he or she has chosen.

If a motion for summary judgment is filed, advise a self-represented liti-
gant that he or she has the right to file counter-affidavits or other respon-
sive material and that failure to respond might result in the entry of judg-
ment against the litigant.

Decide all motions filed by a self-represented litigant without undue
delay.

SETTLEMENT

At a pre-trial or status conference, bring up the possibility of settling the
matter or referring it to mediation.
e Encourage, but do not try to coerce, settlement or mediation.

If the parties present you with an agreed order settling a case, engage in

allocution to determine whether the self-represented litigant understands

the agreement and entered into it voluntarily.

» Explain that if an agreement is approved, it becomes an order of the
court with which both parties will be required to comply.

» Determine that any waiver of substantive rights is knowing and vol-
untary.
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27.

28.

29.

30.

31.

32.

33.

34.

35.

PRE-HEARING

Explain the process and ground rules (e.g., that you will hear from both
sides, who goes first, everything said will be recorded, witnesses will be
sworn in, witnesses may be cross examined, how to make an objection).

Explain the elements and the burden of proof.

Explain the kinds of evidence that can be presented and the kinds of evi-

dence that cannot be considered.

e Explain that you will make your decision based only on the evidence
presented.

e Encourage the parties to stipulate to uncontested facts and the
admission of as much of the documentary evidence as possible.

Try to get all parties and counsel to agree to relax technical rules of pro-
cedure and evidence so that the hearing can proceed informally with an
emphasis on both sides getting a chance to tell their story.

HEARING

Ensure that the notice of hearing unambiguously describes in a way a self-
represented litigant can understand that a hearing on the merits is being
scheduled and the litigant should be prepared with evidence and wit-
nesses to present the case or defense.

Allow non-attorneys to sit at counsel table with either party to provide sup-
port but do not permit them to argue on behalf of a party or to question
witnesses.

Before starting, ask both parties whether they understand the process and
the procedures.

Call breaks where necessary if a litigant is becoming confused or tempers
on either side are becoming frayed (or your patience is running low).

Question any witness for clarification when the facts are confused, unde-

veloped, or misleading.

e Explain at the beginning of a hearing that you will ask questions if
necessary to make sure you understand the testimony and have the
information you need to make a decision.
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36.

37.

38.

39.

40.

41.

42.

e Ask the same type of questions of witnesses called by a represented
party if warranted.

e  Take care that your language and tone when asking questions does
not indicate your attitude towards the merits or the credibility of the
witness.

Follow the rules of evidence that go to reliability but use discretion and

overrule objections on technical matters such as establishing a foundation

for introducing documents and exhibits, qualifying an expert, and the

form of questions or testimony.

e If you relax a rule for a self-represented party, relax it for a repre-
sented party as well.

e Require counsel to explain objections in detail.

e If counsel objects, ask if he or she is arguing that the evidence is
unreliable.

e  Explain rulings on evidence.

If necessary to prevent obvious injustice, allow a brief recess or adjourn
for the day (or longer) to allow a self-represented litigant (or even a rep-
resented litigant) to obtain additional evidence or witnesses.

Do not allow counsel to bully or confuse self-represented litigants or their
witnesses.

THE DECISION

Announce and explain your decision immediately from the bench with
both parties present if possible unless the volatility of the proceedings sug-
gests that a written decision would be preferable to prevent outbursts and
attempts to re-argue the case.

If you decide to take a matter under advisement, inform the parties that
you wish to consider their evidence and arguments and will issue a deci-
sion shortly.

e If possible, announce a date by which a decision will be reached.

Reach a decision promptly (required in all cases).
Issue an order in plain English explaining the decision, addressing all

material issues raised, resolving contested issues of fact, and announcing
conclusions of law.
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43. If asked about reconsideration or appeal, refer the litigant to resources
for self-represented litigants on this topic.

44, If asked about enforcement of an order or collection of a judgment, refer
the litigant to any resources for self-represented litigants on this topic.



